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The Social Exclusion of Heretics in 
Codex Theodosianus XVI* 

MARÍA VICTORIA ESCRIBANO PAÑO 

Book XVI of the Theodosian Code, as well as being a compendium of religious 
rules from Constantine to Theodosius II, can also be read as testimony to the 
process of organisation of the church within the res publica and of identification 
between Christianity and society.1 Title 5 (de haereticis) reveals that the social 
exclusion of dissidents from the Nicene creed played a decisive role in the 
creation of Christian identity.2 

Roman society barred, above all, tyrants, both as bad princes and usurpers,3 
and barbarians,4 who were seen by traditional historiography in the fourth 
century as internal and external enemies respectively of the res publica.5 A 
comparative analysis of the legal status of hostis publicus6 and of the heretical 
groups in the laws compiled in the Codex Theodosianus shows a transfer from the 
ideology justifying the segregation of the hostis publicus to that underlying the 
social exclusion of the haereticus. This influence can be seen in the twin rhetorical 
and regulatory nature of the laws. Not only words referring to conspiracy and 
treason (conspiratio, seditio, turba)7 were used in the legislation, but the penal 
repression of heretics also incorporated some of the punitive actions used 
against public enemies. CTh. 9.40.17, issued in Constantinople in 399, enforced 
the damnatio of Arcadius’s powerful praepositus sacri cubiculi, the eunuch Eutropius. 
Labes, pollutio morum, contagio, prodigium, saeuitia, which were topical pieces of 
political invective and which give evidence of the continuity of the intrinsic unity 
between politics and religion in Roman mentality since its origin, are ascribed to 

                                         
* This work is part of the Research Project HUM2005-00209, funded by the DGICYT of the 

Ministerio de Educación y Ciencia. 
1 Hunt 1998. 
2 Iricinschi – Zellentin 2008, passim. 
3 Neri 1997; Escribano 1997. 
4 Dauge 1981, 307-78; Lhereux-Godbille 2003. 
5 Wardman 1984; Scardigli 1985. 
6 The definition of hostis given by Festus, De uerborum significatione, s.v. hostis, is as follows: “Hostis apud 

antiquos peregrinus dicebatur, et qui nunc hostis, perduellio.” See Vittinghoff 1936, 10. 
7 CTh. 16.5.3 (AD 372); 16.5.6 (381); 16.5.9 (382); 16.5.10 (383); 16.5.12 (383); 16.5.16 (388); 16.5.38 

(405); 16.5.65 (428). 
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Eutropius, who is the victim of punitive actions such as the confiscation of his 
possessions, loss of his position and dignities, cancellation of his acta, damnatio 
memoriae and exile in the form of relegatio in insulam. Both the terminology and the 
penalties against Eutropius, except for the rescissio actorum, are part of the 
regulations against heretics. 

“In aliis locis vivant ac penitus a bonorum congressibus separentur,”8 “nihil 
ad summum habeant commune cum reliquis,”9 and “haereticorum polluta 
contagia pelli urbibus, uicis proturbari iubemus”10 are expressions that illustrate 
the ideology of exclusion and segregation that pervades the majority of the sixty-
six laws that constitute Title 5 of Book XVI of the Codex Theodosianus. 

The statement that heretics must be removed from the community and 
expelled from the cities is recurrent in anti-heretic laws, particularly since 380. 
The reiteration of verbs such as pellere, propellere, expellere,11 segregare12 is an 
indication of the determination of Theodosius and his successors to put an end 
to religious discord in the towns and cities and of their use of legislation to 
reconstruct unity around Nicenism.13 

Taking all this into consideration, it is my purpose to examine the 
development of the discourse on the exclusion of heretics in the laws of Book 
XVI of the Codex Theodosianus, looking into some of the laws against heretics 
issued by Theodosius I, whose chancery was the fabrica of marginalisation of 
dissidents.14 From this analysis it will be construed that, although his policy on 
religion did not follow a definite plan15 and was dictated by suitability, 
opportunism, balance of pressure exerted by bishops, and empiricism, with 
frequent rectifications, the threat of excluding those who did not accept 
Nicenism was constant throughout Theodosian legislation from the very 
beginning. The laws, which had traditionally been an instrument of integration 
into the Roman world,16 were used by Theodosius as a means of exclusion. 

A different question was the enforcement of the laws.17 On the one hand, 
rectifications were persistent in Theodosius’s policy on religion;18 on the other 
                                         

8 CTh. 5.34 (398); 16.5.13 (384). 
9 CTh. 16.5.18 (389). 
10 CTh. 16.5.20 (391). 
11 CTh. 16.1.3 (381); 16.5.6 (381); 16.5.10 (383); 16.5.11 (383); 16.5.12 (383); 16.5.13 (384); 16.5.18 

(389); 16.5.19 (389); 16.5.20 (391); 16.5.30 (396[402]); 16.5.31 (396); 16.5.32 (396). 
12 CTh. 16.5.4 (372); 16.5.32 (396); 16.5.53 (414). 
13 Errington 2006, 213-65. 
14 See Lizzi Testa 1996; Errington 1997a; Errington 1997b; Leppin 2003, 35-86; Fargnoli 2005. 
15 Lizzi Testa 1996; McLlynn 2005; Barnes 1990, 157-60. 
16 Noetlichs 2006, 115. 
17 Soz. 7.12 notes that, although Theodosius prescribed severe penalties in the laws against heretics, 

he did not order their enforcement and, as an explanation, he points out that, in fact, Theodosius did not 
intend to punish his subjects but to intimidate them in order to prompt their spontaneous conversion. 

18 CTh. 16.2.27 (390); 16.2.28 (390). See Ambros., Ep. 74.6 and 27; Ep. extra coll. 1.28; 11.6; Ep. 51.5 
and 13; De obitu Theodosii 28 and 34; Rufinus, HE 11.18; Paulin., V. Amb. 24; August., De civ. D. 5.26; Soz. 
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hand, the efficacy of the laws did not depend solely on the imperial decision, but 
it required the collaboration of the administrative personnel, in particular, of the 
provincial governors and of the principales of the cities, who did not always 
demonstrate the required diligence. 

Nonetheless, the exclusion of heretics was not a Theodosian creation. 
Constantine introduced the category of haereticus in legal terminology19 and was 
the first to make a clear difference in the laws between heretics and those who 
followed the lex catholica, by excluding the former, in 326, from the privileges 
granted to the clergy since 313.20 This law, enacted in the East once Licinius had 
been eliminated (324),21 provided for the exemption from municipal duties that 
had previously been granted to clergymen in the West. Given the date, it was 
probably a clarifying response to the query addressed to Constantine by 
Dracilianus,22 agens vice praefectorum praetorio, after the Council of Nicaea (325), 
regarding the situation arising from the condemnation of Arianism. The 
compilers of the Codex Theodosianus opened the title de haereticis of Book XVI 
with Constantine’s constitutio of 326, thus clearly demonstrating that heretics and 
exclusion were inseparable notions in legal definitions from the beginning. The 
word alieni can be read here to refer to heretics and schismatics regarding 
priuilegia, which indicates that the discriminating rule affected the Church 
hierarchy rather than commoners, especially bishops, and that these priuilegia 
were a subject of dispute amongst the obseruatores catholicae legis and the haeretici. 

Since Constantine, religious coercion against dissidents was episcopally 
inspired.23 The classification as orthodox or heretical was a changing question 
and, as Sozomen states,24 depended on the power and predominance of some 
influential bishops surrounding the prince, and their criterion was decisive in 
determining who was or was not to be considered a heretic. 

Both Constance II and Valens used exile against dissidents of Homoianism 
as a common practice,25 seeking theological consensus as the foundation for 
social peace. 

Besides Athanasius, undoubtedly the champion of expatriates – he spent 
thirteen of his forty-five years as bishop in exile – many others were banished 
from their communities for resisting the Emperor’s will, such as Paulinus of 
Trier, Lucifer of Cagliari, Eusebius of Vercelli, Dionysius of Milan, Liberius of 
                                                                                                                               
7.25; Theodoret., HE 5.17-18. See Biondi 1940; Lassandro 1998; Sargenti – Bruno Siola 1991, passim; 
McLynn 1994, 291-360. 

19 Humfress 2000, 125-47. 
20 CTh. 16.5.1 (326). 
21 CTh. 16.2.1 (313). 
22 Euseb., Vit. Const. 3.31; Theodoret., HE 1.17.6. See PLRE 1971, s.v. “Dracilianus”, 271; and CTh. 

2.33.1 (325). 
23 Noetlichs 2006. 
24 Soz. 1.1.15. 
25 Barnes 1994, 47-61; Lenski 2002, 211–63. 
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Rome, Hosius of Cordoba, Hilary of Poitiers, Meletius of Antioch, Aëtius, 
Eunomius of Cyzicus, Pelagius of Laodicea, Eusebius of Samosata, Vetranius, 
Gregory of Nyssa and Eulogius of Edessa, amongst others.26 

At the same time the status of the church and its ministers continued to be 
gradually defined and improved in accordance with the consideration as religio 
granted to the Christian faith and cult by the Milan agreements (312/313).27 

Theodosius had hardly any intervention in this matter,28 but he endorsed 
nineteen of the sixty-six laws that make up Title 5 of Book XVI of the Codex 
Theodosianus. And since the promulgation of Cunctos populos, he threatened with 
social exclusion those who did not accept to confess the Nicene faith.29 

In this law, probably drafted following the suggestions of bishop Acholius of 
Thessalonica,30 the Nicene restoration program based on the theology of the 
West was announced and a new legal definition of religio was offered,31 although 
using cautious and somewhat elusive terms. In the first part, the use of an 
imperative verb was avoided and a wish (volumus) was expressed that the subjects 
live in accordance with the religion that the apostle Peter had transmitted to 
Romans and which at the time was adhered to by the bishop of Rome, 
Damasus, and Peter of Alexandria, who were considered as references of 
orthodoxy. Then the religio itself was explained by means of a trinitarian formula 
which was supported by the fact that it had been taught by the apostles and the 
evangelical doctrine. It avoided the use of the expression fides Nicaena and the 
polemical term homooúsios. Yet, for the first time, faith became the subject of 
legislation and bishops, identified by name, were thus incorporated into the 
lawmaking process. Neither Constance nor Valens, both of them Homoians, 
would have dared to legislate in order to impose a creed upon their subjects.32 
Gratian had not done so either, despite openly claiming that he ruled pro religione 
catholicae sanctitatis33 and invoking the fides and the traditio of the Gospels and the 
apostles to ban Donatist practices regarding baptism.34 

However, the enacting terms of the law are set out in the second part. Using 
a verb of power (“iubemus”), an excluding dichotomy was established between 

                                         
26 Escribano 2004a, with bibliography; Van Nuffelen 2008. 
27 Noetlichs 1972; Gemmiti 1991; Drake 2006; Edwards 2006. 
28 CTh. 16.2.25 (380); 16.2.26 (381); 16.2.27 (390); and 16.2.28 (390), which cancels the former. 
29 CTh. 16.1.2 (380). See Barceló – Gottlieb 1993; Noetlichs 2006. 
30 Soz. 7.4. Lizzi Testa 1996, 346-47. 
31 Between the first and the third centuries, the Senate lost its traditional prerogative of deciding on 

the legality of a cult or sect. This prerogative was taken over by the emperors. Before Theodosius, 
Diocletian, Galerius and Constantine had included in their laws definitions of religio and superstitio. See 
Falchi 1986. In Gratian’s law against the Donatists (CTh. 16.6.2 [377]), there was already an invocation to 
the fides of the Gospels and the apostles.  

32 McLynn 2005, 80. 
33 CTh. 16.5.4 (376). 
34 CTh. 16.6.2 (377). 
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the followers of this law, for whom the nomen Catholic Christians was reserved, 
and the haeretici, who were threatened with civil discrimination and legal 
incapacities resulting from infamia35 and with the loss of their churches. This was 
a real problem in Constantinople, as the occupation of all churches by the 
Arians had become a monopoly which Gregory of Nazianzus had not been able 
to end one year after his arrival.36 As justification for this ruling, the haeretici were 
described as “dementes” and “vesani,” and their meetings were classified as 
“conciliabula.” The punitive clause, vague and yet forceful, was included at the 
end: along with divine punishment, the Emperor maintained the right to punish 
those who were deemed haeretici. The original text included a paragraph whereby 
whoever neglected divine law out of ignorance or transgressed it consciously 
was considered a sacrilegium. It thus matched heresy with sacrilegium, a legal 
concept that was in many aspects akin to crimen maiestatis.37 The compilers of the 
Theodosian Code inserted this part of Cunctos populos under the rubric they 
considered appropriate, that is, Title 2 of Book XVI,38 which dealt with the 
status of the clergy. 

According to Sozomen, Theodosius’s intention with this law was to prepare 
for his arrival in Constantinople from his residence in Thessalonica,39 after 
having learned through Acholius about the situation of the churches in the East, 
with Constantinople being divided into various heresies. His aim was to 
convince the population rather than to impose his own creed upon them by 
force.40 However, once in Constantinople, where he arrived on November 24th, 
380,41 he offered the Arian bishop Demophilus the choice to unite the people 
around the Nicene creed or to abandon the churches altogether. The Homoian 
bishop, according to Socrates and Sozomen, refused to cooperate and, in 
compliance with the law, gave up the churches.42 After failing in his attempt to 
persuade rather than to impose,43 on November 27th, Theodosius, with the 
assistance of the soldiers and amidst protests from the crowds, installed Gregory 
as bishop in Constantinople in the church of the Saint Apostles,44 in an act that 
symbolised both the transfer of powers – in the form of the churches – from 
Arians to Nicaeans and the effective expulsion of the Homoian bishop, although 

                                         
35 Kaser 1956; Humfress 2008a. 
36 Gómez Villegas 2000, 79 ss. 
37 Ulpian (7 de officio proconsulis) Dig. 48.4.1 pr.: “proximum sacrilegio crimen est, quod maiestatis 

dicitur.” See Crifò 2005. 
38 CTh. 16.2.25 (380). 
39 Errington 1997a, 36-41. 
40 Soz. 7.4. On the topic of persuasion by Theodosius, see Van Nuffelen 2004, 387. 
41 Socr., HE 5.6-7 and Soz. 7.5.5-7. See Dagron 1974, 450.  
42 Socr., HE 5.7; Soz. 7.5. 
43 Leppin 2003, 68-76 highlights the experimental nature of Theodosius’s first laws. 
44 Greg. Naz., Carm. 2.1.11, 1342-1391. See Gómez Villegas 2000, 130. He only became the bishop of 

Constantinople after the council of May 381. 
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the Arians were allowed to continue to celebrate their cult beyond the city 
walls.45 Nevertheless, both the presence of the Emperor and the coercion of his 
soldiers were needed in order to enforce the law. 

The excluding effects of the law and its enforcement in other towns are 
emphasized by the neo-Arian Philostorgius,46 according to whom Demophilus 
returned to his town, Berea; Hypatius, who was banished from Nicaea, returned 
to his birthplace in Kyros, Syria; and Dorotheus, cast out of Antioch, returned 
to Thrace, where he came from. The rest of the bishops were dispersed to 
various other places. 

Despite the enacting of Cunctos populos, Constantinople continued to be 
mainly Arian, not so much because of fervour but because of fidelity to their 
former leader. Meanwhile, the Arian clergy had not renounced having 
Theodosius join their cause through certain individuals who had access to the 
imperial court. In these circumstances, the Emperor, in a gesture which denoted 
his disposition to dialogue with the dissidents as a means of gaining religious 
unity,47 declared his wish to meet Eunomius, leader of the neo-Arians and 
settled in Bithynia at the time, whose reputation as a master in the art of debate 
had become known to the Emperor. The proposal showed a sense of 
opportunism and pragmatism and a wish to gather information. But the 
intervention of Empress Flacilla, who feared Eunomius’s sophistic skills more 
than she trusted her husband’s art of persuasion, prevented the meeting from 
taking place.48 

The first law issued by Theodosius that may be read as an effective 
declaration of social exclusion is CTh. 16.5.6 of January 381.49 It is addressed to 
Eutropius, prefect of Illyricum at the time,50 and is a good example of the 
consideration of the heretic as a harmful and crippled individual to justify his 
social and religious exclusion. Through this law Theodosius tried to amend from 
a doctrinal point of view Gratian’s so-called edict of tolerance (378), which had 
omitted a reference to the Arians amongst those excluded from the freedom of 
cult,51 and to extend to Illyricum his idea of Nicene orthodoxy. With this 
purpose, the civil authorities of the prefecture were ordered to return the 
churches to the Nicaeans.52 This decree was probably a response to a previous 
query from the prefect regarding the right of possession of the churches by the 
                                         

45 Socr., HE 5.7 and 9. 
46 Philostorg., HE 9.19. 
47 Gregory of Nazianzus himself, when referring to the first religious measures taken by Theodosius 

once he was in Constantinople, praises his prudence and his inclination towards persuasion rather than 
fear as a means of conciliation; cf. Greg. Naz., Carm. 2.1.11, 1291-1295 and 1304. 

48 Soz. 7.6; Greg. Nys., Oratio funebris in Flaccillam Imperatricem (PG 46.892C). 
49 CTh. 16.5.6 (381). 
50 Bonamente 1977. See PLRE 1971, s.v. “Eutropius” 2, 317. 
51 Socr., HE 5.2; Soz. 7.1. See Snee 1985. 
52 Escribano 2004b and Forthcoming. 
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Arians in the dioceses of Illyricum, who had learned of the expulsion of the 
Nicaeans from the churches of Constantinople. 

Furthermore, CTh. 16.5.6 had an additional, non-legal purpose: to produce 
an irrational, immoral and pathological image of heretics and to provoke their 
annulment as well as social aversion. 

Indeed, through the use of a vocabulary of denigration and alluding to a 
medical metaphor,53 Theodosius’s chancery produced an intellectual, moral and 
religious profile of heretics using terms which were to be repeated in his 
enactments and in those of his successors. Making use of the law, he developed 
a discourse of exclusion and built a stereotype of intimidation aimed at heretics 
and exciting fear amongst those who might be connected with them.54 

As opposed to the vagueness of Gratian’s edict of 378 regarding Arians, and 
contrary to the fairly elusive wording of Cunctos populos, CTh. 16.5.6 gave an exact 
account of who were heretics: the law states categorically that Photinians, Arians 
and Eunomians – for the first time Eunomius’s followers were referred to by 
this term – must be considered heretics; in this manner, by calling them by their 
names a legal basis was established to enable their prosecution.55 Besides, 
orthodoxy was defined and the return of the churches to the followers of the 
Nicene faith was ordered. Consequently, the legal foundations were laid for the 
exclusion of those who up to that moment had controlled the churches and 
their funds and were considered as local leaders by the population who 
benefited from charities.56 

Yet, just as important as the contents is the way they are expounded. This 
law signified a profound change in comparison to the previous situation and 
demanded clear elucidation and forceful language in order to dissuade the Arians 
from Illyricum and to change the population’s adhesions and personal loyalties.57 

The specific purpose of the law is set forth in the heading: to ensure that no 
heretic had either a place or occasion to implement his madness. 

With this aim, the rescripts that Gratian had subscribed expressly authorising 
the continuation of the Arian cult were annulled, heretics’ meetings were made 
illegal and the compulsory observance of the fides Nicaena was set forth by means 
of the expression “haec ueneranda sunt.” In the last part, after defining the 
activities of heretics as “crimina,”58 the enacting terms of the law are included: 

                                         
53 Charrow – Crandall – Charrow 1982. 
54 See the critical approach in Escribano 2006a. 
55 Manicheans from Illyricum, whose dissidence had nothing to do with Arian controversy, were the 

subject of a complementary and specific law four months later (CTh. 16.5.7 [May 8th, 381]), also addressed 
to Eutropius. See Kaden 1953; and Beskow1988. 

56 On the remuneration of bishops, see Lizzi Testa 2000. 
57 Errington 1997a, 47 believes that it was a preparatory law for the Council of Aquileia and at the 

same time a programmatic law for Illyricum similar to what Cunctos populos had meant for Constantinople. 
58 Barnard 1995. 
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prohibition of heretic meetings within the city walls (“vetemus”), order of 
expulsion from churches and even from the towns if they persisted in their 
intention of having meetings (“iubeamus”) and return of the Catholic churches 
worldwide (“toto orbe”) to all (“cunctis”) orthodox bishops “qui Nicaenam 
fidem tenent.” This was the real purpose of the law: to evict Arians from all 
churches, without exception, to the benefit of the Nicaeans. 

In the middle section, following an antithetic layout widely used in rhetoric, 
heresy is set against orthodoxy and the law is used as a means to determine 
religious identities, orthodoxus is defined, and haereticus is described using 
profoundly derisive language,59 barely outlined in Cunctos populos. 

Gratian’s lukewarm attitude to Arians, the verification of the small effect 
that Cunctos populos had had before Theodosius ordered its compulsory 
enforcement in Constantinople, the will to intimidate heretics and incite social 
repulsion against them and the wish to satisfy the demands of the Nicaeans for 
an inclusion in the law of a vituperation of their theological opponents explain 
the aggressiveness of the language used. 

This language reflects the traditional concept of religious crime60 and the 
representation of heretics as carriers of a contagious disease of diabolical nature 
depicted in heresiological literature since the second century – studied in depth 
by Opelt and Le Boulluec61 – and taken over by Nicaeans in the fourth century, 
especially by Epiphanius of Salamis62 and Gregory of Nazianzus.63 

But Theodosius’s chancery had also legal precedents. Before him, 
Diocletian’s rescript against the Manicheans in 302,64 Constantine’s laws against 
the Donatists (313-315),65 and especially his epistle to heretics in 326,66 had 
already used derogatory language. Diocletian had defined the doctrine of the 
Manicheans – whom he considered to be conniving with the Persian enemy – as 
the product of deformed minds (“prauae mentes”), and compared the spread of 
their “execrandae consuetudines” with the propagation of a “venenum 
malevolum” with which they tried to poison (“inficere”) the modest and 
peaceful “gens Romana” and the entire Roman universe. In the final exhortation 

                                         
59 It is not until 395 that a legal definition of haereticus can be found: CTh. 16.5.28. See Berger 1955; 

Maceratini 1994, 51-108; Humfress 2008b, 217-42. Cf. Puglisi 1990. 
60 See the continuity between pagan and Christian legislations regarding repression of religious crimes 

in Zuccotti 1992, 233-83. 
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addressed to the proconsul of Africa regarding the enforcement of the law, 
Diocletian likened Manicheism to a contagious pestilence (“lues nequitiae”) that 
ought to be severed at its roots (“stirpitus amputare”). The severe penal 
repression stipulated against Manicheans, which included death by burning and 
the damnatio ad metallum – the harshest form of deportation – fulfill precisely this 
surgical function.67 

On the other hand, before the Council of Nicaea, in an epistle to the 
Catholic church of Alexandria in June 325, Constantine discredited the doctrine 
of the Arians and described it as uenena mortifera (thanásima phármaka),68 whilst in 
his epistle to the church of Nicomedia in November-December of the same year 
325, he called them a pestilence.69 But, undoubtedly, Constantine’s most 
eloquent text to illustrate his use of medical analogy is his epistle to heretics in 
the first half of the year 326, whereby he disqualifies their doctrines as most 
pernicious venoms and lethal plagues that corrupt consciences. The deadly 
infection caused by them requires amputation, and that is why Constantine 
decided to ban heretical assemblies and confiscate the buildings where they had 
taken place. The same law prescribed the confiscation of heretical books and the 
punishment of those who resorted to maleficent practices.70 

Given these precedents, Theodosius’s chancery gave shape to the law against 
Photinians, Arians and Eunomians by incorporating into the text expressions 
such as dementia, labis contaminatio, sacrilegii uenenum, perfidiae crimen, nefandum 
prodigium, nomen monstruosum, eruptio factiosa, furor. These terms are part of the 
lexicon of denigration and vituperation that had traditionally been used to 
disqualify from a moral and religious point of view those who contravened the 
public interest in religious matters.71 In addition, they had also served to vex the 
enemy in political invective. This demeaning and stigmatising repertoire is the 
same as that used by Christians, since the second-century apologists, to revile 
heretics. It is echoed by Gregory of Nazianzus,72 who was the bishop of the 
court when this law was being drafted. 

The dementia and furor of heretics73 is duplicated, at the beginning and the end 
of the text, which brings about the essential conception of heresy as a mental 
perturbation. In effect, dementia was attributed to those who had lost the ability 
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of reasoning, whereas furor was the worst form of madness, agitated and severe 
insanity,74 which turns delirium into the natural condition of the furiosus, the 
person who becomes lost when deviating from the straight path of reason, in 
this case the heretic. Furiosus is a frequent adjective to accuse evil citizens who 
inflame the mob with their words and set fire to the city. In the language of 
political discourse and historiography, furor is used to designate the disorder that 
precedes wars and becomes a synonym of bellum ciuile. It is a powerful word, 
which was used about barbarians75 and was one of the main characteristics of 
archetypical tyrants.76 Jacques studied the depiction of schismatics as furious 
tyrants in Cyprian.77 Their rejection of legitimate authority, the breach of 
concord within the community and the conflict created thereby have mental 
disease as their source.78 

Likewise, through the use of the expression “sacrilegii uenenum,” the 
madness of heretics is categorised as a demonic possession of a malign etiology. 
The use of the term uenenum is not a mere rhetorical artifice.79 The lethal effect 
of the venom inoculated by the serpent was well known and in Christian 
mentality the serpent was the image of the devil.80 Gregory of Nazianzus, who 
sees Arians as the eponym of madness and frequently attributes alogia to his 
theological contenders, makes an explicit allusion to his determination to 
recover his congregation, which had been contaminated by the venom of 
heresy.81 

On the other hand, Epiphanius of Salamis in his Panarion, written between 
375 and 378, compared each of the heresies with a different serpent. By 
systematically doing so he evoked their demonic origin, since the equation of 
snakes with the devil-Satan is already included in Genesis, in the Book of 
Wisdom and in the Apocalypse, and he resumed a recurrent topic in the ancient 
literature on heresies since Justin.82 Besides, Epiphanius, who had direct 
knowledge of the emergence and development of the Arian controversy and 
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dedicated eight entries to the various sects, labels Arius’s followers as 
Ariomaniacs, that is, supporters of Arius’s madness.83 

The link between poisoning and collective madness, with a sequel of factious 
disorders, was an ancient one: it already appears in Livy’s account of the 
conspiracy of the matronae in 331 BC.84 

The term venenum was not only a medical reference, but it also had magical 
connotations, since venenum was part of the panoply of sorcerers.  

Indeed, venenum, aggravated by its association with sacrilegium, referred, if only 
phonetically, to veneficium, a form of maleficent magic severely punished by 
imperial legislation since Constantine85 and involving the illicit use of spells 
produced with philters and venena and the recitation of dira carmina, which 
intensified the intention of physically and mentally harming a person, resulting in 
possible death or madness.86 Since committing veneficium was considered as one 
of the great crimina in penal legislation, it entailed the reduction of civil and 
procedural rights, the right of appeal,87 the inapplicability of indulgentia and, in 
the majority of cases, the severest penalties.88 In July 381, Theodosius excluded 
from indulgentia paschalis those “qui noxiis quaesita graminibus et diris 
inmurmurata secretis mentis et corporis uenena conposuit.”89  

The Christianisation of the concept, referring these powers and maleficent 
practices to the devil, had not deprived it of its traditional connotations. Besides 
the cautious general legislation,90 not only was delation permitted but it was 
obligatory.91 And it was usually hard to escape accusation, even if it was false, 
given the limited options of defence. 

On the other hand, Arianism is viewed by the law as sacrilegium and, as we 
have already seen, since Ulpian sacrilegium was a legal concept that was very close 
to crimen maiestatis. 

The image of heretics as serpents which can inoculate their venom and cause 
death is amplified by the proximity of the phrase to the expression “labis 
contaminatio.” The effect of the heretics’ actions is a pestilent contamination 
which spreads evil like a stain (“labis contaminatio”). 

Labes, a synonym of plague,92 was part of the lexicon of pestilent diseases 
and linked to contaminatio, evoking the penetration of filth into the bodies which 
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left stains (ulcers) and stench. Photinians, by sullying and perverting the purity 
of faith through their heretical error, were depicted as a pestilent epidemic.  

The list of descriptions of pestilences and their subsequent social calamities, 
from that included in the Iliad and in Thucydides’ paradigmatic account to the 
so-called Antonine plague, is a long one. And the annalists already allude to a 
causal nexus between the epidemic and the supernatural, on the one hand and 
between pestilence and anarchy, disorder and terror, on the other.93 

Both implications are considered by the law. Heretics are indeed depicted as 
a monstrous and impious phenomenon contrary to divine law.94 Monstrum and 
prodigium, which in traditional religious language were signs of divine will,95 now 
refer to the creators of the sects to indicate their anomaly, their lack of 
adaptation and their estrangement within their environment and therefore, the 
social danger they represent. They were crazed creatures, possessed by the devil, 
whose behaviour was that of monsters. It must be remembered that in Rome 
mutilated or deformed creatures were seen as malefic signs and were bearers of 
bad omens. In fact, physical integrity was an essential requirement in order to be 
a pagan priest; a physical malformation or flaw would prevent the exercise of 
such a function.96 

Along with the physical malformation of heretics, clearly depicted by the use 
of these terms, there is an allusion to the medical metaphor of haemorrhage 
(“eruptio factiosa”) to point out the devastating social consequences derived 
from the diffusion of heresy. 

Eruptio connotes the image of a haemorrhage that may propagate pestilence 
through physical contact.97 In combination with the adjective factiosa, derived 
from the political lexicon – Cicero in De Republica called “factiosa tyrannica” the 
res publica of the populares 98 – it indicates that it induces those affected by it into 
rabble and tumults (turbae, inlicitae congregationes) which alter order and divide 
society. Fraud (“per fraudem”), treachery and malice (“adfectatis dolis”) as 
typical heretical behaviour increased the danger of the spread of the disease. 
These were manipulative intrigues already reported by Gregory.99 

Thus, by representing heretical dissidence as a contagious pestilence, both 
sacrilegious and malign, the product of irrational monsters inoculated by the 
devil, which threatens contaminating the healthy bodies of those who observe 

                                         
93 Liv. 10.31.8 and 40.19.3: “annus pestilentia gravis prodigiis sollicitus; prodigia (…) pestilentia in 

agris forisque.” In archaic mentality, plague, famines and prodigies are linked. See André 1980. 
94 CTh. 16.5.6 (381): “nefanda monstruosis nominibus auctorum prodigia sectarum.” Cf. Greg. Naz., 

Or. 14.33. 
95 Cuny-Le Callet 2005, 41 ss. 
96 Sen., Contr. 10.4.8 and 4.2.2. 
97 Cf. Greg. Naz., Or. 2.37 and 43; Or. 9.6; Or. 20.5; Or. 21.12; Ep. 202.4; and Or. 25.9. 
98 Cic., Rep. 1.45. 
99 Trisoglio 1985, 815-17. 



The Social Exclusion of Heretics 

 

51 

the Nicene faith, state intervention became mandatory in order to remove 
heretics both as contaminating and divisive agents in society.100 Forced 
expulsion was imposed and heretics were confined beyond the city walls.101 This 
banishment from the community is presented as a surgical operation, as it is 
intended to eliminate infection by amputation of the diseased member. The 
enacting terms act as a prescription of the remedy. 

The use of these words had a dual purpose. They create in the collective 
imagery an abominable representation of heretics aimed at causing social 
aversion and intimidation and at justifying their expulsion from churches and, 
should they persist, from the cities. In later laws, the threat of contamination 
posed by heretics will be claimed as the grounds for the penalty of banishment 
and deportation. In such cases, the surgery was complete.102 

On the other hand, there are no indications in the law about publication. If it 
originally existed, the compilers – following Theodosius’s instructions103 – 
eliminated it and only preserved a reference to the datio. However, according to 
the common publication and promulgation procedures described in constitutiones 
of the Codex Theodosianus,104 we can presume that the law ought to be read aloud 
apud acta or posted for public knowledge by means of propositio on tabulae 
dealbatae or by means of incissio, that is, epigraphic inscription on a hard support, 
a less common method at the time. Reiteration, emphasis and terminology are 
persuasive processes that increase the impact produced by the mere physical 
presence of an imperial document in a public place.105 The expressions used had 
well-known meanings to Christians, who were accustomed to medical 
metaphors in preaching. 

Besides, and even though the laws did not specify it, the cooperation of the 
bishops for the diffusion of the law must be taken into account. The structure of 
the church provided a prime platform for the communication of the contents of 
the laws to the faithful. They may have been read during religious services or 
displayed on durable material – wood – in the porches of churches.  

And from the time of Constantine, bishops were the receivers of imperial 
epistulae. They may have received copies of the laws addressed to public servants 
to widen their diffusion. This procedure is foreseen by the Justinianic Novellae.106 

As in writings on heresies, for example those of Epiphanius, the unity of the 
truth of the fides Nicaena is opposed to the plurality of heresies, a symptom of 
their falseness. The orthodox person is the follower of the Nicene faith – it is 

                                         
100 Gratian, in 377, had used the words furor and virus to refer to Donatists (CTh. 16.6.2.). 
101 Maier 1995; Baccari 1991. 
102 Escribano 2006a. 
103 Honoré 1986; Matthews 2000, 10-84. 
104 On the forms of publication of the laws, see Matthews 2000, 185-95. 
105 Matthews 1998. 
106 Lanata 1984, 107; Barone Adesi 1998. 



M.V. ESCRIBANO PAÑO 

 

52 

mentioned twice – and, right from the outset, the definition of orthodoxy seems 
to be an amplification of the contents of Cunctos populos, a significant precision in 
the way of expressing the trinitarian formula can be noted, a change that must 
be attributed to the influence of Oriental Nicaeans, in particular, to the 
intervention of Gregory of Nazianzus.107 On the one hand, in Oratio 36, 
pronounced soon after his acknowledgement as bishop in Constantinople, 
Gregory had already expressed his disposition to become an inspirer of the 
Emperor’s laws;108 and in Oratio 37, addressed again to the new Emperor and his 
court just before the promulgation of the law, Gregory requested Theodosius to 
silence heretics by dictating a law to bring Arian preaching to an end.109 On the 
other hand, we can find similarities between the theology of the Holy Ghost by 
Gregory and the pneumatologic insertion of CTh. 16.5.6.110 

In Thessalonica, where Acholius had undertaken to make his links with the 
Occident known, the polemical term homooúsios had been avoided. Since the 
New Rome, under Gregory’s inspiration, “the undivided substance of the 
incorruptible Trinity, rightly called by believers by the Greek word ousía” was 
defended, the Holy Spirit was referred to using acceptable terms to 
pneumatomachians or Macedonians and any reference to Damasus or Ambrose 
was omitted. 

But Gregory’s influence in the text probably went further. As pointed out by 
Honoré, Theodosius was directly involved in the lawmaking process and, at any 
rate, according to legislative procedure, he had to endorse all the laws even 
though the Hispanic Emperor was a soldier and not an expert in theology. He 
had not even been baptised when he was appointed co-Augustus by Gratian in 
January 379. However, after settling in Thessalonica and under the influence of 
its bishop, Acholius, he resolved to become strongly committed to Church 
matters. Strongly determined to integrate Nicene bishops into the construction 
of his regime, he was careful not to let them see a better protector in Gratian.111 
As a result, it was necessary to evict the Arians from Eastern churches. The 
legislative initiative was his, as had been the promulgation of Cunctos populos, but 
not so much the tenor of the law. According to what is known from the studies 
of Honoré, Harries and De Bonfils, the final drafter of the text of the laws was 
the quaestor sacri palatii.112 According to Honoré,113 the quaestor in charge of CTh. 
16.5.6 was a Christian. As such he may have known the rhetorical use of the 
language of denigration and used it as a deterrent and justification. Besides, he 
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had access to the archives of the scrinia, where he could research legal 
precedents, in particular Diocletian’s rescript against the Manicheans – it is 
obvious that in 302 they were not considered as heretics – regarded by 
Humfress as a paradigm of the later casuistic definition of the various heresies as 
punishable offences.114 Yet, it is hard to believe that the trinitarian formula was 
the quaestor’s contribution. As Harries notes, the quaestor was, above all, in charge 
of the style, but the content was determined by the proposers and by those who 
debated on legislative matters at the consistory. 

Bearing in mind the concomitance between the above-mentioned definition 
of orthodoxy and Gregory’s formulations, his presence in the court, his direct 
communication with the Emperor and his demand for a law against Arians in his 
Oratio 37, it is possible that he might have put forward some suggestions that 
were later incorporated into the text of the law. 

The precision in linking Arians to venenum and accusing Eunomius’s 
followers of treachery required direct knowledge of theological controversy. On 
the other hand, the identification of heretics as a poison and a pestilent epidemic 
and the attribution of furor, perfidia and malice appear in Gregory’s texts before 
the promulgation of this law, as Trisoglio points out.115 

Based on this ruling, Theodosius treated heretical groups as public enemies, 
in particular Eunomians,116 whom he wished to present as extremists in order to 
exemplify his desire to end religious division by means of the social and religious 
exclusion of heretics. 

Eunomius,117 a disciple of Aetius the Syrian118 and bishop of Cyzicus since 
360, became the leader of the partisans of the ultrasubordinationist Christology 
of his master after his disappearance in 366. His theology was amongst the most 
radical within the context of doctrinal controversies in the fourth century. 
However neo-Arians’ social notoriety did not derive from their Christology but 
from Eunomius’s ability to win adherents.119 In fact, neo-Arians were one of the 
most dynamic groups in Constantinople before and after Theodosius’s arrival, 
according to Gregory of Nazianzus in his Theological Discourses, in particular, in 
Oratio 31.120 They were in control of the agora of Constantinople, were 
organised as a separate church with bishops in the principal cities of the East 
and developed an intense missionary activity. By 379, Eunomius had already 
endured exile four times.121 The historian Socrates categorically states in his 
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chapter dedicated to Arians, Novatians, Macedonians and Eunomians, that 
Theodosius did not persecute any of them, except for Eunomius, who was 
banished for holding meetings in private houses of Constantinople where he 
used to read his writings and for causing great harm to the people through his 
teachings.122 

The neo-Arian historian Philostorgius, the voice of heretics according to 
Argov,123 collated, amongst others, with Socrates and Sozomen, gives a 
sequential account of the circumstances that led to the promulgation of the laws 
against them. 

Eunomians were not invited to the great council celebrated between May 
and June 381 in Constantinople, from which Theodosius expected Gregory’s 
ratification as bishop of the city and the episcopal sanction of the new 
theological and ecclesiastical order recently set forth by means of various laws, 
but the Eunomians’ opposition to giving up the churches must have been 
considered in the council’s sessions.124 When the participants required the Prince 
to enforce their agreements, the Emperor published an edict expressly and 
exclusively directed against Eunomians, whereby they were deprived of the right 
to build churches both in cities and in the country and he ordered the 
confiscation of their buildings, the lands where they were built, the places where 
their doctrine was taught, and the residences of their ministers.125 It was an 
exemplary punishment that tried to curtail the Eunomians’ strategy to continue 
their mission on the outskirts of the city – which was however permitted to 
Arians.126 

After confiscation of their properties, the next step in the punishment of 
heretics was exile. 

Legislation regarding the possession of churches caused great unrest in the 
cities.127 In 383 Theodosius resolved to summon a new council in 
Constantinople, the third since his arrival in the city, but distinct from all the 
others, and extraordinary for the reasons laid out by Socrates, our principal 
source on this matter, who called it the “synod of all heresies.”128 The 
Emperor’s intention was to restore religious concord through debate and with 
this purpose he summoned the leaders of the main sects, Eunomius amongst 
them, to openly discuss their viewpoints in order to reach theological unanimity.  
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The policy of compromise between sects, which was a political strategy in 
order to serve social peace, collided head on with the intolerance of the 
Nicaeans, who were not inclined to yield in favour of those who had 
marginalised them for decades, and with the resistance of the Arians in 
renouncing their social leadership, all of which caused the meeting to fail in its 
initial purpose. 

In view of the lack of success, Theodosius decided to go from the rhetoric 
of repression to direct intervention. He turned governors and decurions into 
agents in the battle against heresy. He urged prosecution ex officio and toughened 
the catalogue of penalties including repatriation of heretics. It was no longer a 
question of attracting heretics into orthodoxy under the motto of consensus, but 
a case of segregation. 

Between July 383 and March 384, Theodosius subscribed three constitutiones: 
in the first one, he classed them as heretics, along with arriani, macedoniani, 
pneumatomachi and equated them with Manicheans – who had been severely 
punished because of the social peril they posed and because of the affinity of 
their practices with malefices by Diocletian, Valentinian I and himself129 – and 
with other radical sects such as encratitae, apotactitae, saccofori, hydroparastatae, for 
whom Theodosius himself had prescribed the summum supplicium.130 Along with 
this, he banned them from gathering in large numbers, he forbid their 
assemblies in private houses and threatened with banishment from the 
community of the righteous those who transgressed the law and its recta 
obseruantia.131 Heresy and social life within cities were mutually exclusive 
concepts. 

The second was directly aimed at Eunomians and was intended to evict 
them from their usual preaching locations, to curb their organisation and to 
involve public authorities in their prosecution.132 With such a purpose, it set 
forth the prohibition of their meetings in cities, fields and uillae, as well as the 
celebration of ceremonies and the ordination of priests. Those who breached 
the law would face the confiscation of the places where the meetings were held; 
as well as this, he ordered the praetorian prefect to act ex officio in search of 
information. 

Thirdly, he prescribed the repatriation of heretics to their places of origin, 
but with a restrictive clause that limited their freedom of movement, so that they 
could not travel from one place to another or enter the cities, that is, it tried to 
prevent further pilgrimages. Finally, it made the sentence applicable to provincial 
governors and decurions who did not act diligently in the enforcement of the 

                                         
129 Kaden 1953. 
130 CTh. 16.5.7 (381); and 16.5.9 (382). 
131 CTh. 16.5.11 (383): “communi omnium bonorum conspiratione pellantur.” 
132 CTh. 16.5.12 (383). 



M.V. ESCRIBANO PAÑO 

 

56 

law, the prevention of meetings and in attending to accusations. In this manner, 
public authorities became active agents in the war against heresy. 

The immediate outcome was that the proscribed went into hiding, and a 
third law ordered them to be found (indago) and cast out unconditionally, 
without any option of an intervention in their favour (“sine ulla gratiae 
interventione pellantur”).133 The law was addressed to the praetorian prefect 
Maternus Cynegius, a zealous Christian and perhaps its inspirer. The legislator 
sets down banishment from Constantinople for all those who usurp the name of 
bishops and priests, classifies their religio as criminosa and establishes that they live 
in places away from the congressus of the boni. The final aim of these dictates is 
segregation. 

In 388, Eunomians became a political danger, since they infiltrated amongst 
the eunuchs of the palace134 and they probably took part in the disturbances that 
occurred in Constantinople on the occasion of Theodosius’s absence when he 
travelled to Italy to confront Maximus in the West.135 Their seditious activities, 
made worse by their proximity to the Emperor and combined with their flouting 
of the anti-heretic laws – considered as sacrilegium since 380, as mentioned 
above136 – would fall into the category of crimen maiestatis. 

From Stobi, before the war, Theodosius banned public debates on religion 
under penalty of summum suplicium for those who disobeyed his orders.137 After 
his victory over Maximus, in May 389, Theodosius promulgated in Milan a harsh 
decree whereby the Eunomian eunuchs were excluded from active and passive 
testamenti factio. They were deprived of the right to own and acquire property and 
of the ability to appoint an heir, and their property became caduca fisci.138 The 
final phrase sums up the meaning of the law: they must have nothing in 
common with the rest of mankind, which amounted to their total social 
exclusion and legal incapacity. 

The second measure is known from the neo-Arian historian Philostorgius of 
Borissus: he states that after the expulsion of the eunuchs from the palace, 
Theodosius ordered the arrest of Eunomius – who was in Calcedonia at the time 

                                         
133 CTh. 16.5.13 (384). 
134 Philostorg., HE 10.6. 
135 Vera, 1975; Baldus 1984; Leppin 2003, 106-33. 
136 In CTh. 16.2.25 (380). Cf. above n. 38. 
137 CTh. 16.4.2 (June 16, 388). The compilers of the Theodosian Code did not include this under the 

Title De haereticis (CTh. 16.5), but under De his qui super religione contendunt (CTh. 16.4). According to 
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Trifolius, he had banned public and private meetings, and any religious celebrations of all the sects. To 
such an end, he ordered the prefect to put surveillance into effect in order to arrest offenders, to judge 
them and to impose upon them the torment demanded by God and the laws (CTh. 16.5.15). See 
Escribano 2005. 

138 CTh. 16.5.17 (389). 
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– and his deportation to Halmyris, near Tomi, on the Black Sea, in Moesia. 
However, the capture of the city by barbarians before Eunomius’s arrival forced 
his transfer from Moesia to Capadocia, his province of birth, probably in 390.139 
The city finally chosen for his exile was Caesarea, the see occupied by one of his 
fiercest opponents in the recent past, the Nicene bishop Basil, and the place 
where he would have the most difficulty, not only in proselytising, but also with 
co-existence. Finally, because of the harassment he was suffering from the 
inhabitants, Eunomius was allowed to retire to one of his estates in Dakora.140 

After Theodosius’s death in January 395, Rufinus, praetorian prefect of the 
young Arcadius, barred Eunomians from imperial service,141 which was a form 
of publicising their infamy, and re-established against them the incapacity to 
make a will that Theodosius had revoked in 394.142 And four days before he was 
murdered143 in November 395, the prefect reiterated the incompatibility 
between the observance of heresy and the imperial militia in a constitutio directed 
to the magister officiorum. In it, he urged him to investigate within the scrinia, 
amongst the agentes in rebus and palatini in order to locate the heretics and expel 
them not only from the palace but also outside the city walls.144 

Given this background and at the prompting of his powerful praepositus sacri 
cubiculi, the eunuch Eutropius,145 Arcadius ordered Eunomius’s damnatio memoriae 
after the latter’s death which probably occurred in the winter of 396/397.146 In 
398 he ordered his writings to be burnt in accordance with CTh. 16.5.34.147 In 
this law, the writings of heretics, in this case the Eunomians, were legally 
equivalent to magical codices and as such condemned to be burnt and their 
possession was classified as crimen maleficii and therefore called for the death 
penalty.148 In itself, the law of 398 is the most severe penal repression of 
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Eunomians as, for the first time in a constitutio, those who owned heretical books 
are formally accused of maleficium. In the final clause there is an imperative 
instruction to seek with extreme shrewdness,149 hastily and without exception,150 
the codices containing the teachings and practical prescriptions of all Eunomians’ 
crimes and to hand them over to be burnt in the presence of the judges. 

It is added that any person retaining them, intentionally or by accident, 
would be sentenced to death as a retainer of noxious codices and writings 
(“maleficii crimine”). 

It was not the first time that a heretic was accused of maleficium – e.g. 
Priscillian151 – nor the first time that heretical books were to be burnt.152 But for 
the first time, theological writings and magical codices had the same legal status. 

The public burning of writings is a violent way to silence political or religious 
enemies and, as studied by Wolgang Speyer, has a long tradition in the Graeco-
Roman world.153 Augustus, Tiberius, Septimius Severus, Diocletian and even 
Constantine, amongst others, had destroyed the writings of enemies whom they 
would have wished to see burn in person, as a symbolic substitution, because of 
the public danger they posed. It was also an expiatory ritual aimed at eradicating 
religious pollution.154 Both ideological components, the symbolic elimination of 
public enemies and the ritual purification, converge in their use as a punishment 
against Eunomians. 

In March 398 Eutropius could not have suspected that he was himself going 
to be the subject of a real prohibition of the commemoratio nominis one year 
later.155 

Conclusion 

Derogatory comments, ban on the right of assembly, confiscation of 
properties, disenfranchisement, exclusion from the militia, deportation, exile, 
damnatio memoriae through the burning of books are ways of excluding from 

                                                                                                                               
auctoritate mandamus sub aspectibus iudicantum incendio mox cremandos. Ex quibus si qui forte aliquid 
qualibet occasione vel fraude occultasse nec prodidisse convincitur, sciat se velut noxiorum codicum et 
maleficii crimine conscriptorum retentatorem capite esse plectendum. Dat. IIII Non. Mart. 
Constantinopoli Honorio A. iiii et Eutychiano conss.” 

149 In other words, with cunning and penetration, following trails and traces. 
150 Without allowing for time to hide them, which meant that the search was carried out house to 

house, probably by soldiers. 
151 Girardet 1974; Escribano 1994. 
152 Hilarius, Fragmenta Historica A4/1.27-28 reports the case of Paulinus, bishop of Adana and 

subscriber of the Council of Nicaea (325). 
153 See Cramer 1945 and Speyer 1981. 
154 Sarefield 2006. Cf. Hillerbrand 2006. 
155 Cf. above CTh. 9.40.17 (399). 
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society and punishing heretics that coincide with those traditionally used against 
public enemies. Their presence in the anti-heretic laws of the Theodosian age 
indicates that there is a certain transfer of the ideology of the hostis publicus to the 
legal and criminal treatment of heretics in the fourth and fifth centuries. 
Depicted as members of a conspiracy against God156 and society, heretics had to 
be cut off from everywhere, rejected beyond the city walls, far from the 
gatherings of honest men, and from the holy communion; heretics had to be 
sent to places that isolated them from the community, as if a vallum had been 
built.157 
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